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J  U  D  G  M  E  N  T 

 

1.   In this case accused Sri Simanta Saikia @ Sonowal is put for 

trial for allegation of charge U/S-302, IPC.  

 

2.   The factual matrix of the case, according to the FIR, in brief is 

that on or about 9 pm of 9-10-16, accused after consuming liquor without 

rhymes and reasons kicked upon the chest of his wife.  

 

3.   The wife of the accused is the sister of the informant, on 

being came to know about the incident, he was taken to Tezpur Mission 

Hospital. Hence, this prosecution case.   

  

4.   The ejahar was filed by Sri Rupali Baishya before the 

Incharge, Salonibari Police Out Post. On receipt of the ejahar, the Incharge 

of  Salonibari OP by giving GD Entry No.252 dated 10-10-16 and forwarded 

the same to O/C, Tezpur PS for registration.  

 

5.   On receipt of the ejahar, O/C registered a case vide Tezpur PS  

Case No.1840/16, U/S-302, IPC. After completion of usual investigation, the 

O/C, Tezpur PS sent up the accused for trial.  

 

6.   On being appeared by the accused before this court, after 

hearing both sides, charge framed U/S-302, IPC. Particulars of charge was 

read over and explained to the accused, to which he placed not guilty and 

claimed to be tried.  

 

7.   To substantiate the case prosecution examined as many as 

eight numbers of witnesses and after completion of prosecution witnesses 



accused was examined U/S-313, Cr. P.C. of the allegation made against the 

accused and evidence appears against the accused are put before him for 

his explanation, where he denied the allegation and declined to adduce 

evidence.  

8.   I have heard the argument put forward by the learned 

Counsel of both sides.  

9.   The point for decision in his case is that :  

 Whether on or about 9 pm of 09-10-16, at Solalgaon under 

Tezpur PS, the accused committed murder causing the death of his 

wife Tarali Bhuyan and thereby committed an offence punishable 

U/S-302, IPC ?  

REASONS AND DECISIONS THEREFOR 

10.   To arrive at a judicial decision, let me appreciate the evidence 

on record.  

11.   PW-1, Dr. Ranjan Kumar Das, who conducted post-mortem 

examination on the dead-body of the deceased, stated that on 10-10-16, he 

was working as Sr. Medical & Health Officer, at Kanaklata Civil Hospital, 

Tezpur and on that day at about 12-05 pm, he performed post-mortem 

examination on the dead-body of Tarali Bhuyan, a female of 27 years of age, 

wife of Sri Simanta Saikia of village Solalgaon, under Tezpur PS, in reference 

to Salonibari OP GD Entry No.240 dated 09-10-16, on being escorted and 

identified by UBC Budheswar Hanse. On examination found as following :-  

External appearance :-  

 A deadbody of a female person, 27 years of age with rigor mortis 

present. Eyes and mouth were closed. Blackish discolourisations were found 

on the right side of the abdomen.  

 Peritonial cavity was full of blood.  

 Injury to the liver in the right lobe seen. Size 6 cm X 4 cm X 5 cm.  

 Other organs are healthy. Injuries found are antemortem in natures.  



Opinion :-  

 In his opinion the cause of death is shock and haemorrhage as a 

result of injuries sustained. The liver injury as described in his report is 

sufficient to cause the death of a person in ordinary course of nature.  

 Ext.1 is the Post-Mortem report and Ext.1(1) is his signature and 

Ext.1(2) is the signature of Joint Director, Sonitpur, Tezpur.  

  In cross-examination, he deposed that if a person fall facing towards 

below, the liver injury may be caused.  

 

12.   PW-2, Smti Rupali Baishya is the informant of this case stated 

that he knows the accused. deceased Tarali Bhuyan is her own younger 

sister. The incident took place on 9-10-16 on the Ostomi Puja of 2016. On 

the said night her another younger sister Priyanka Das came to their home 

and informed that their sister Tarali assaulted by her husband and as such 

asked her to accompanying her to go to Mission hospital, Tezpur. 

Accordingly, she went there. Priyanka informed her that her husband kicked 

her. Therefore, in the next day she filed an ejahar writing by herself. Ext.2 is 

the ejahar and Ext.2(1) is her signature. Then the dead-body of her sister 

was conducted inquest. Ext.3 is the Inquest-Report and Ext.3(1) is her 

signature.  

In cross-examination, she admitted that she is not aware how his 

sister was died. But later on, he came to know that her sister was a robust 

and so, when she suddenly came out, she fell down as a result she sustained 

injuries on her chest. Then with the help of her husband Simanta Saikia, 

they took her sister to Mission hospital, Tezpur. Due to sustain injury on her 

chest, her sister died.  

 

13.  PW-3, Sri Sarat Baruah stated that the incident took place just before 

the day of Durga puja and at the relevant time, she was at her home. On 

being hearing hulla, she went to the house of the accused where she came 

to know that accused’s wife was already removed to mission hospital, 

Tezpur. In the Mission hospital she was died. He heard that Tarali Sarmah 



sustained injuries due to sudden fall. Thereafter, he was declared hostile. In 

cross-examination by defence she stated that on the date of incident, the 

husband of the deceased was not at home. The deceased after having lunch 

going to bed. On that day there was a darkness. They came to know that 

wife of the accused while suddenly open the door, she fell down and 

sustained injury and subsequently she died. She never met such statement 

as stated in the hospital portion.  

 

14.  PW-4, Smti Likulima Koch stated that deceased is her aunty. The 

incident took place at night during the time of Durga-puja. He had not seen 

the occurrence. She heard that on the night of occurrence her “Moha” came 

home at late night. During that time there was raining. She was standing 

near the house of her aunty. Her aunty suddenly fell down and sustained 

injuries. Subsequently, due to her injury she died. She came to know about 

the incident on that very night. Then she informed the matter to her another 

aunty Priyanka Bhuyan. Thereafter, she was declared hostile. In cross-

examination by the defence she stated that she never resides with her 

aunty. They live separately. At about 10/10-30 pm, she saw a gathering near 

the house of the accused. She further admitted that she cannot say how her 

aunty was died. Later on, he came to know from the villagers while her 

aunty suddenly came out she fell her as a result, she sustained injury. On 

her arrival she noticed her aunty was lying opposite down. Thereafter, his 

uncle along with neighbour took her to hospital. She never made statement 

as stated by public prosecutor today. She never made such statement before 

the IO as public prosecutor stated today.  

 

15.   PW-5, Smti Priyanka Bhuyan who also turned hostile and 

stated that she knows the accused person. The accused is her brother-in-law 

and the deceased was her sister. The incident took place in last Durga-Puja 

at night. At the relevant point of time while Tarali came out from home, she 

fell down by slip over the door step. She was suffering from high pressure.  



 In cross-examination by the defence she stated that she along with 

other witnesses namely Likulima, Khanen Ch. Gohain, Prasanta Bhuyan and 

Sarat Baruah had not seen the incident. On the date of occurrence, she 

reside in a separate home. On the day of occurrence, the accused came late 

at night and knocked at the door. While Torali came out by opening the door 

suddenly she fell down at the door step and she sustained injury. Torali was 

suffering from hypertension from long time.  

 

16.   PW-6, Sri Khagen Ch. Gohain who also turned hostile, stated 

that accused is his brother-in-law ( Salpoti). Deceased was his sister ( 

Baisahu). The incident took place about 4/5 months ago during the time of 

Durga Puja at night. At the relevant time, they reside at a separate house at 

the same campus with one courtyard which belong to father-in-law. The 

incident took place at about 10/10-45 pm. At that time he was sleeping. On 

hearing hulla at the outside he came out and he saw Torali lamenting and 

praying to god to save her. during that time, I have not seen the accused. 

Thereafter, she was taken to hospital. She was suffering from high pressure. 

He did not know who has informed the police.  

   In cross-examination by the defence he has stated that as he 

was busy in hospital, so, he did not inform the matter to police. He know 

that Torali was suffering from hypertension for last many years. Even on that 

day she was suffering from illness from the morning. On the day of 

occurrence, Simanta Saikia came late at night and knocked at the door step 

and she sustained injury. On hearing hulla he came out and arranged to take 

Torali to hospital. She further admitted that the deceased as well as accused 

are equally related to him. None has forced him to give evidence. 

 

17.   PW-7, Sri Prasanta Bhuyan deposed that accused is his 

brother-in-law. Deceased Torali was his cousin. He went to the house of the 

deceased only on the day of “doha”. He did not know how Torali was died.  

 



18.   PW-8, Sri Laxmi Prasad Kachari, investigating officer stated 

that on 9-10-16 she was posted at Salonibari OP. On that day at about 10 

pm one Sailen Gohain, resident of Sonabil Tezpur, informed him over 

telephone that one Simanta Saikia of Sonabil Tiniali had kicked his wife, as a 

result, she was hospitalized. While he reached at the hospital by that time, 

the woman was died. On being receipt of the information, he made G.D. 

Entry, went to the place of occurrence and arrested the accused. Ext.4 is the 

said G.D. Entry No.240 dated 9-10-16. Ext.4(1) is his signature. On being 

reached the place of occurrence, he recorded the statement of witnesses, 

took the accused to the Police OP and recorded his statement. On 10-10-16, 

he went to the place of occurrence again, prepared sketch-map. Ext.5 is the 

said sketch-map and Ext.5(1) is his signature. On 10-10-16, at about 9 am, 

on being receipt of the ejahar, he sent the same to O/C, Tezpur PS to 

register a case. Ext.2 is the said ejahar. Ext.2(2) is his signature. Ext.2(3) is 

the signature of the then O/C, Tezpur PS Sri Nareswar Nath. On 10-10-16 he 

arranged to conduct inquest upon the dead-body of the deceased through 

Executive Magistrate. Thereafter, he sent the dead-body for post-mortem 

examination. Ext.6 is the post-mortem report. Thereafter, he collected the 

P.M. Report. After completion of investigation, he filed charge-sheet against 

the accused Simanta Saikia @Someswar U/S-302, IPC. Ext.7 is the charge-

sheet and Ext.7(1) is his signature. The witnesses Khagen Chandra Gogoi 

stated to him that “on 09-10-16 on hearing hulla in the room of Torali, he 

went there and came to know that accused Simanta Saikia scolded Torali 

and kicked two times upon her abdomen and has seen froth coming out 

from the mouth of Torali. Immediately with the help of local public took 

Torali to hospital. At about 10-30 pm Torali was died at the Mission hospital, 

Tezpur. Then he informed the matter to PS that Simanta Saikia kicked Torali 

not with intention to kill her. Ext.8 is the case-diary of G.R. Case 

No.34000/16. Ext.8(1) is relevant statement of the said witness. Ext.8(2) is 

his signature.  

 The witness Priyanka Bhuyan stated before him that on or about 9 

o’clock at night, Simanta took quarrel with her sister, scolded her which she 



heard from other room. Thereafter, Simanta kicked his sister while his sister 

was sleeping and on hearing hulla, she entered in the room and had noticed 

froth has come out from her mouth. Ext.8(3) is the relevant statement of 

Priyanka Bhuyan. Ext.8(4) is his signature. Witness Sarat Baruah stated 

before him on or about 9 pm of 09-10-16, on being hearing hulla in the 

house of Dhiren Bhuyan he came out and came to know from Priyanka 

Bhuyan that on that day at about 9 pm quarrel took place between Simanta 

and his wife Torali which she heard from other room of the same house. 

Thereafter, Simanta kicked twice upon the abdomen of her sister. While she 

went to the room she seeing froth coming out from the mouth of her sister. 

The witness Sarat Baruah stated before him that on or about 9 pm of 7-10-

16 on hearing hulla in the house of Dhiren Bhuyan he went there and came 

to know that Simanta, after a quarrel took place with his wife Torali, kicked 

Torali two times upon her abdomen while she was sleeping as a result froth 

has come out from the mouth of Torali and Torali was removed to hospital 

by her husband. Then at about 10-50 pm Torali was died in the hospital.  

 

19.   The witness Likulima Koch has stated before him that on or 

about 9 pm he was sleeping on his bed. While she was sleeping her uncle 

Simanta kicked her aunt upon her abdomen which she herself seen. Ext.8(7) 

is the relevant statement and Ext.8(8) is his signature.  

 

20.   These much is the evidence of the prosecution.  

 

21.   Accused pleads total denial while his statement was recorded 

U/S-313, Cr. P.C.  

 

 22.   I have thoroughly perused the evidence as well as case-

record. Learned Counsel for the accused submitted that prosecution has 

categorically failed to prove the case against the accused beyond all 

reasonable doubt, firstly there is no any eye witness to the occurrence. 

Secondly, there is no any circumstance not to speak of any chain of 



circumstance to infer the accused directly and directly in the alleged offence. 

Thirdly, PW-3 Sri Sarat Baruah, PW-4, Likulima Koch, PW-5, Dhiren Bhuyan, 

PW-6, Khagen Ch. Gohain, turned hostile.  Their hostile portion of statement 

are not corroborated with any of the other witnesses. Fourthly, the 

complainant who is own sister of the deceased giving good bye to 

prosecution case. Fifthly, PW-4, Likulima Koch, PW-5, Dhiren Bhuyan, PW-6, 

Khagen Ch. Gohain who are respectively niece, sister, brother-in-law of the 

deceased. These witnesses give good bye to the prosecution case. They 

have receded from their earlier statement made before the IO.  

 

23.   I have also heard learned public prosecutor, keeping in mind 

the respective submission advanced by learned Counsel for both the parties, 

I am going to dispose the case as follows :  

 

24.   PW-2, the sister of the deceased Smti Rupali Baishya stated 

that the incident took place on the day of Ostomi of Durga-Puja of 2016. On 

the day of incident her sister and her another sister Priyanka came to their 

home, informed her that the husband of Torali killed Torali, as such, she is 

required to go Mission hospital. Accordingly, she accompanied her. She was 

reported by Priyanka that her husband kicked her but PW-5 Priyanka stated 

nothing that she has reported to PW-2 that the husband of Torali killed 

Torali. Her statement was not supported by any of the witness not to speak 

of PW-5.  

25.   It has already stated that PW-3, PW-4, PW-5 & PW-6 who 

turned hostile. No doubt the hostile portion of statement is confirmed by the 

Investigating Officer.  

26.   Now, the question comes whether hostile portion of hostile 

witnesses i.e. PW-3, PW-4, PW-5 & PW-6 can be used to convict the accused 

in favour of prosecution.  

27.   It has been held in State of Rajasthan Vs. Bhawani 

(2003) 7 SCC 291, where the Hon’ble Supreme Court held that- 



   “The fact that the witness was declared hostile by the court 

at the request of the prosecution counsel and he was allowed to 

cross-examine the witnesses, no doubt furnishes no justification for 

rejecting en block the evidence of the witnesses. But the court has at 

least to be aware that prima facie a witness who makes different 

statements at different times, has no regard for truth. His evidence 

has to be read ad considered as a whole with a view to find out 

whether any weight should be attached to the same. The court 

should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High 

Court has accepted the testimony of the hostile witnesses as gospel 

truth for throwing overboard the prosecution case which had been 

fully established by the testimony of several eye witnesses, which 

was unimpeachable character. The approach of the High Court in 

dealing with the case, to say the least, is fallacious.” 

28.     In another case i.e. State of Bihar Vs. Laloo Prasad 

Yadav, reported in 2004 (Cr.) 499, it has been held that- 

  “Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called by him, the court 

used to grant it. Here if the public prosecutor had sought permission 

at the end of the Chief examination itself, the trial court would have 

no good reason for declining the permission sought for. But the 

public Prosecutor is not do so at that stage. Be that as it may, if the 

public prosecutor is not prepared to own the testimony of the witness 

examined by him, he can give expression of it is different forms. One 

of such forms is the one envisaged in S. 154 of the Evidence Act. 

They very fact that he sought permission of the court soon after the 

end of the cross-examination, was enough to indicate his resolve not 

to own all what the witness said in his evidence. It is again open to 

the public prosecutor to tell the court during final consideration that 

he is not inclined to own the evidence of any particular witness in 



spite of the fact the said witness was examined on his side. When 

such option is available to public prosecutor, it is not a useful 

exercise for the Supreme Court to consider whether the witness shall 

again be called back for the purpose of putting cross-question to 

him.” 

29.   Coming to the present case, it appears that the informant, 

PW-3, PW-4, PW-5 & PW-6 are respectively close relatives, niece, sister, 

brother-in-law of the deceased. They have no way supported the 

prosecution case in spite of close-relative of the deceased, they turn hostile 

from their earlier statement made before the IO. That part, there is no any 

evidence which is corroborated to the hostile evidence of any of the 

prosecution witnesses.  

30.   Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. 

State of Gujrat, reported in AIR 2000 SC 210:200 Cr. L.J. 408: 2001 

Cr.L.R(SC) 111 That- 

  “Evidence of hostile witness also can be relied upon to the 

extent to which it supports the prosecution version. Evidence of such 

witness cannot be treated as washed off the record. It remains 

admissible in the trial and there is no legal bar to base his conviction 

upon his testimony if corroborated by other reliable evidence. 

  The prosecution version gets further corroboration from 

discovery of Muddamal knife containing human blood group “A”. 

Further, the bust-shirt and baniyan which were put on by the 

accused at the time of incident were having extensive blood stains 

which were also found containing human blood group “A”. 

  Accused was having injury on the thing as per the evidenc of 

the Doctor. As per the medical evidence, the injuries caused to the 

acused mere minor and that because of such injuries, there would 

not be extensive blood-stains on the bush-shirt and bainyan put on 

by the accused.” 



31.   In the instant case, the aforesaid five witnesses i.e. PW-3, 

PW-4, PW-5 & PW-6 are hostile witnesses. They have suppressing the 

material facts. They have receded from their statement earlier before the IO 

U/S-161, Cr. P.C. On the other hand, there are no other person resides near 

the house of the accused and the deceased. The IO would have at least 

recorded the statement of other neighbours. The IO, however, was not 

asked as to why he did not examine the other person of the locality. So, 

there is no reason to presume that the witnesses though available was 

deliberately kept aback. Besides that as stated above, the hostile portion of 

evidence is not corroborated by any other evidence in any way. So, the 

evidence of hostile witnesses in the instant case cannot be stated to be a 

reliable and convincing since their evidence are not corroborated by the 

statement of any other witnesses. Rather PW-2, the younger sister of the 

deceased PW-3, Sarat Baruah, PW-4, the niece of the deceased and PW-5, 

the own sister of the deceased and even PW-6, the brother-in-law of the 

deceased consistently stated that at the relevant time accused came lately 

and suddenly his wife (deceased) came out and fell down by skid over a 

door step causing her injury and ultimately died due to injury.  

32.   While appreciating the evidence of witnesses taking tinto 

approach, whether the evidence of witnesses reads as a whole appears to 

have a ring of truth. In the instant case after going through the whole 

evidence, the question is found the evidences have some discrepancies, 

draw back and infirmities pointed out not evidence is a whole and after 

evaluating them to find out whether it is general tenure of evidence given by 

the witnesses. As such, after close evaluation of evidence, the evidence is 

found shaken as to render the unworthy to belief.  

33.   The onus of proving the facts essential to the establishment 

of the charge against an accused lies upon the prosecution, and the 

evidence must be such as to exclude every reasonable doubt about the guilt 

of the accused. an accused cannot be convicted of an offence on the basis of 

conjectures or suspicion. Since reasonable doubt arisen in my mind, after 



taking into consideration, the entire material before it regarding the 

complicity of the accused, so benefit of doubt given to the accused.  

34.   In view of the above, I am bound to hold that the prosecution 

has failed to prove the charge leveled against the accused beyond any 

reasonable doubt. As such, the accused is entitled to get the benefit of 

doubt. Hence, accused Sri Simanta Saikia @ Sonowal is acquitted and set 

him at liberty forthwith.  

35.   The liability of the bailor is hereby discharged.  

36.   Send back the GR Case record being No.3400/16 to the 

learned committal court along with a copy of this order.  

  Given under my Hand and Seal of this Court on this 17th 

March,2017.  

 

( A.K. Borah ) 
Sessions Judge, 

Sonitpur, Tezpur. 

 

Dictated and Corrected by me  

    
          ( A.K. Borah ) 
         Sessions Judge, 
        Sonitpur, Tezpur. 
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